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SOUNDING BOARD 





This section, usually relegated to an in- 
side page, appears on page one, this issue, 
because it announces the Judge Advocate Gen- 
eral’s decision to allow the JAG JOURNAL to 
“crow up”. 

Initially, publication of the JOURNAL was 
begun to determine whether it would be pos- 
sible to‘ put out a perioaical which would 
serve the Navy’s lawyers and at the same 
time treat legal topics so informally that 
they would interest the legally untrained. 
Listribution was set at 2200 copies, sufti- 
cient to cover the service adequately, it was 
believed, and the Navy’s processing plant 
assumed the task of printing it monthly in 
its present form. is 

Lue to demands from the service for full- 
er coverage, the circulation grew to 3000. 
bistrict Legal Officers reported increasing 
interest cn the part of Reserve Officers on 
inactive duty, and the extra copies sent to 


DIO’s for distribution sent the figure to 


4000. Letters received direct from inactive 
Reserves brings the circulation close to 
5000. ‘The trial runs are over, shakedown 
completed; the JAG JOURNAL is here to stay. 
If current plans can be carried out 
promptly, the April issue of the JOURNAL 
will be a type-set booklet which will be 
more readable because of the greater variety 
of styles and sizes of type not available 
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heretofore. A new cover is being designed, 
to include an index of articles, and the en- 
tire format is to be improved. 


In view of the widespread interest shown 
by Keserve Officers, it has been decided to 
add to the distribution list upon request 
all such who are lawyers or law students, 
regardless of their current heserve classi- 
fications. The value of keeping l'eserve Of- 
ficers informed of current trends in Naval 
law and policy is undoubted, and in the 
event of mobilization it would enable them to 
adapt their professional skills more readily 
to naval uses. lKequests should indicate 
serial number, rank and classification, as 
well as current mailing address. 


Listrict Legal Officers soon will be re- 
quested to submit for publication resumes of 
Legal Keserve activity within their bis- 
tricts, and to encourage heserve Officers as 
well as their own personnel to contribute 
articles of sound legal-naval value. Arti- 
cles may be of any length, in the event that 
any wish to anticipate the formal request, 
and’may be controversial or not, so long as 
they are factually accurate. Submission of 
material via the District Legal Officer will 
provide a further indication of ability and 
may be of assistance in determining appro- 
priate mobilization billets. 


SEARCH AND SEIZURE 


Py Maj. Fenton J. Mee, USMC 





The following ts the first of a two-part 
article on what has beenlong a most contro- 
versial subject. Be e‘of the scope and 
coverage given this ip@@rtant point by the 
author, the article was unduly lengthy for a 
single issue. The concluding portion will 


appear in the April issue of the JAG JOURNAL. 


Every commanding officer has the duty of 
maintaining discipline within his command. 
As a means of enforcing the various laws and 
orders applicable to personne] within a com- 
mand, it often becomes necessary in connec- 
tion with an arrest to search the person or 
premises of the one arrested, and to seize 
certain evidence which may be used in subse- 
quent disciplinary proceedings. In view of 
the fact that a person making an tnlawful 
search and seizure may be subject to crimi- 
nal or civil liability or both, and the evi- 
dence seized may not be admissible in court 
martial proceedings, it is important that 
all naval personne] have a working knowledge 
of their rights and duties in this connec- 
tion. 

It is the purpose of this article to dis- 
cuss the nature of the right of immunity 
from unlawful searches and seizures, and to 
review some of the decisions of the federal 
courts and those found in Court Martial Or- 
ders with a view of determining the facts 
and circumstances surrounding particular 
searches or seizures which made them lawful 
or unlawful. This procedure is necessary 
because it is impossible to lay down a gen- 
eral rule which may be used as a measure in 
any given case. That the law is unsettled, 
is evidenced by the fact that in three of 
the last four decisions of the Supreme Court 
on this subject, at least three justices 
dissented. 

lhe Fourth Amendment to the Constitution 
of the United States provides as follows: 

“The right of the people to be secure in 

their persons, houses, papers, and ef- 

fects, against unreasonable searches and 
seizures, shall not be violated, and no 

Warrants shall issue, but upon probable 

cause, supported by Oath or affirmation, 

and particularly describing the place to 





be searched, and the persons or things to 
be seized.” 
The purpose of this amendment was set 
forth in the case of Byar’s v. United States: 
“The Fourth Amendment was adopted in view 
of the long misuse of power in the matter 
of searches and seizures both in England 
and in the colonies; and the assurance 
against any revival of it, so carefully 
embodied in the fundamental law, is not 
to be impaired by judicial sanction of 
equivocal methods, which, regarded super- 
ficially, may seem to escape the chal- 
lenge of illegality but which, in reality, 
strike at the substance of the constitu- 
tional right." 


In an early case? the Supreme Court rec- 
ognized the relationship between the Fourth 
and Fifth Amendments and laid the foundation 
for the rule that the Fifth Amendment pro- 
tects every person from self-incriminat ion 
by the use of evidence obtained through 
search ana seizures made in violation of his 
rights under the Fourth Amendment. As a re- 
sult of that decision it is now a general 
rule of law that where constitutional rights 
are invaded by an unreasonabie search and 
seizure, evidence obtained by such search 
cannot be used in federal courts and an ar- 
rest based thereon is improper? However, 
this rule is applicable only where there is 
an alleged irregularity in securing the evi- 
dence, such as a mere trespass on the land 
of the accused. 

The provisions of the Fourth Amendment 
apply only to the Federal Government‘ There- 
fore, the Federal Government may avail it- 
self of evidence improperly seized by state 
officers or private citizens, operating en- 
tirely upon their own account without par- 
ticipation by federal authorities? Eut evi- 
dence obtained through unlawful search and 
seizure by state officers is inadmissible, 
where federal officers directly or indirect- 
ly participated’ In this connection, it is 
pointed out that although the rights guaran+ 

teed by the Fourth Amendment only apply to 
immunity from unreasonable searches and sei- 
zures by federal authorities, most of the 
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states have similar constitutional provi- 
sions or legislative enactments. 

The Fourth Amendment provides that search 
warrants may be issued upon probable cause, 
supported by an oath or affirmation, and 
that they must describe with particularity 
the place to be searched and the persons and 
things to be seized. Negulations pertaining 
to the issuance of warrants are set forth in 
the Federal kules of Criminal Procedure? 

Not all searches and seizures without war- 
rants are violations of rights insured by 
the Constitution. The Fourth Amendment pro- 
hibits only those searches and seizures that 
are “unreasonable’’ The Supreme Court has 
admitted that there is no formula for the 
determination of what constitutes “reason- 
ableness”, ard as a result eech case must be 
determined on its own facts and circum- 
stances? The only guide laid down is that 
this amendment should be construed in the 
manner which will conserve public interests 
as well as the interests of the individual 
citizen’? Searches and seizures without war- 
rants have been held reasonable in the fol- 
lowing three situations: (a) as an incident 
to a lawful arrest; (b) in the case of vehi- 
cles, where there is reasonable, probable 














cause to believe that they contain contra- 








band goods, and (c) where consent had been 
obtained. 

As .an incident to a lawful arrest, wheth- 
er with or without a warrant, the officer 
making the arrest may search for the instru- 
ments, fruits and evidence of the crime 
which may include a search of the person of 
the accused and of the premises where the 
arrest takes place, so far as controlled by 
the accused. If the evidence of the crime 
or instrumentalities used in the commission 
of it are found as a result of the search, 
the officer may seize such ewidence and in- 
strumentalities whether found on the person 
of the accused or on the premises where the 
arrest was made//? However, if the arrest is 
unlawful, (as being without probable grounds 
to justify it) the accompanying search and 
seizure are unlawful without a search war- 
rant/? An arrest, illegal at its inception, 
cannot be made lawful by what a search made 
incident thereto brings to light? 

The right to search a person lawfully ar- 
rested for a crime includes the right to 
search his baggage if there is reasonable, 
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probable cause to believe that the baggage 
may contain instruments or fruits of the 
crime?? 

One’s home cannot, unless the prohibition 
is waived by consenting thereto, be lawfully 
searched without a search warrant except as 
an incident to a lawful arrest. To author- 
ize a search of a private dwelling in con- 
nection with an arrest, the arrest must be 
made in the home and the search made contem- 
poraneously with the arrest. The ruling in 
the case of Agnello v. United States/*illus- 
trates this point. In that case, the police 
had reason to believe that Agnello was sell- 
ing cocaine. They observed that on being 
approached by an addict, Agnello went to his 
home and returned with a package containing 
cocaine which he sold to the addict. ,The 
police arrested him and then pruceeded to 
his home where, after a search they found a 
cache of cocaine. The Supreme Court held 
the search of Agnello’s house to be unrea- 
sonable on the grounds that the right to 
search did not extend to places other than 
the place.of arrest. 

As a general rule, the prohibition 
against unlawful searches and seizures ex- 
tends to all buildings normally used by own- 
er or tenant as part of the ‘home property”. 
However, this right does not extend to unen- 
closed grounds or open fields around pri- 
vate dwellings! 

Corporations and places of business are 
within the scope of the Fourth Amendment 
guaranteeing freedom from unlawful searches 
and seizures/® In connection with the search 
of and seizure of evidence from places of 
business and business offices, the Supreme 
Court, in two decisions, discussed at length 
the concept of ‘‘ reasonableness” of searches 
and seizures incident to an arrest. 

In Marron v. United States/7it was held 
that the search of a closet in a saloon il- 
legally operated by a defendant at the time 
of arrest and seizure of a quantity of liq- 
uor and a ledger therefrom, and the seizure 
of various private papers from the top of 
the cash register, were reasonable. However 
in a later case, it was decided that the law- 
ful arrest of two defendants in their office 
on belief that they were conspiring to vio- 
late the National Prohibition Act, and as a 
means of doing so were using the office to 
solicit orders for liquor, having it deliv- 
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ered, collecting fo. it and sharing the pro- 
ceeds, was held not to justify the taking of 
the defendants’ keys, and by threat of force 
compelling one of them to open a desk and 
safe, the making of a complete search of the 


room and the taking therefrom private papers, 
journals, account books, insurance policies 
and twelve bottles of illegally possessed 
liquor? The court ruled that the authority 
to search premises incident to an arrest was 
limited and that the search being general 
and unlimited in scope, made for the purpose 
of exploration in the hope that evidence of 
crime might be found, was unreasonable. The 
latter decision was distinguished from the 
Marron case in that in the Marron case, when 
the arrest was made, the defendant was actu- 
ally engaged in the commission of a crime, 
selling liquor, and the liquor, ledger, and 
other private papers seized were “visible” 
and “ readily accessible.” 

The current thought on the subject of 
searches and seizures mede as an incident to 
a lawful arrest is set forth in the recent 
case of Harris v. United States!® The facts 
in that case were as follows: 





in the execu- 
tion of two warrants for the arrest of the 
petitioner, one for alleged violation of the 
Mail Fraud Statute, 18 U.S.C. 338, and the 
other for violation of the National Stolen 
Property Act, 18 U.S.C. 413-419, agents of 
the Federal Bureau of Investigation went to 
the apartment of the petitioner where they 
placed him under arrest. In connection with 
the arrest, and for the declared purpose of 
looking for two cancelled checks of an oil 
company which had been stolen, and for any 
means or instruments that may have been used 
to commit these two crimes, they searched 
his four-room apartment. After searching 
every room for a period of about five hours, 
a sealed envelope was found in a bureau 
drawer inabedroom. This envelope contained 
Notice of Classification cards and Regis- 
tration Certificates which had been deliv- 
ered to a local draft board by the United 
States Government to be used in the adminis- 
tration of the Selective Service and Train- 
ing Act. Subsequently, the accused was con- 
victed on sixteen counts of an indictment 
charging the unlawful possession, conceal - 
ment and alteration of Notice of Classifi- 
cation cards and Registration Certificates 
in violation of Section 1] of the Select:ve 
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Service and Training Act of 1940, (10 U.S.C. 
101.) Prior to trial, the accused moved to 
suppress the evidence which served as the 
basis of the conviction on the grounds that 
it had been obtained by an unreasonable 
search and seizure contrary to the provisions 
of the Fourth Amendment and that to permit 
the introduction of that evidence would be a 
violation of the self-incrimination clause 
of the Fifth Amendment. The motion to sup- 
press was denied and numerous objections to 
the introduction of this evidence were over- 
ruled. It was conceded that the evidence in 
no way related to the crimes for which peti- 
tioner was initially arrested and that the 
search which led to its discovery was not 
conducted under the authority of a search 
warrant. 

The Circuit Court of Appeals held that 
since the officers were legally searching 
the apartment of the accused as an jncident 
to a lawful arrest, it was proper to seize 
the instruments or means of committing an- 
other wholly unrelated offense unexpectedly 
uncovered by such evidence. In affirming 
the decision of the Circuit Court of Appeals 
the Supreme Court of the United Stetes ruled 
on the various contentions of the petitioner 
that the search was unreasonable. 

The court reiterated the principle that a 
search incident to arrest may, under appro- 
priate circumstances, extend beyond the per- 
son of the one arrested to include the prem- 
ises under his inmediate control and was of 
the opinion that since the petitioner was in 
exclusive possession of the four-room apart- 
ment, his control extended quite as much to 
the bedroom in which the draft cards were 
found as to the living room in which he was 
arrested. . 

As to whether the search was too inten- 
Sive to be reasonable, it was ruled that the 
special circumstances in the case must gov- 
ern. In view of the fact that the checks 
would unlikely be visibly accessible and by 
their very nature would have been kept in 
some secluded spot, the thorough search for 
them was held reasonable. The court pointed 
out that the same meticulous investigation 
which would be appropriate in a search for 
two small cancelled checks coulu not be con- 
sidered reasonable where agents are seeking 
a stolen automobile or an illegal still. 
This search was not a general exploration 
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but was specifically directed to the means 
and instrumentalities by which the crimes 
charged had been committed. The agents con- 
ducted their search in good faith. 

In this decision, the court recognized 
the distinction between merely evidentiary 
materials which may not be seized under the 
authority of a search warrant, or during the 
course of a search incident to arrest, and 
those objects which may validly be seized, 
including the instrumentalities and means by 
which a crime is committed; the fruits of 
the crime, such as stolen property; weapons 
by which escape of the person arrested might 
be effected; and property the possession of 
which is a crime. Here, there was no search 
for or seizure of a person’s private papers 
but rather a search for the checks and the 
other instrumentalities of the crimes charged. 

It was held to be immaterial that the 
draft cards, which were seized, were not re- 
lated to the crimes for which the petitioner 
was arrested. ‘The draft cards were property 
of which the United States Government was 
entitled to possession. By keeping the 
cards the petitioner was guilty of a contin- 
uing offense against the laws of the United 
States. This offense was being committed in 
the presence of the agents conducting the 
search. ‘hus, if entry on the premises is 
authorized and the search which follows is 
valid, there is nothing in the Fourth Amend- 
ment which inhibits the seizure by law-en- 
forcement agents of government property the 
possession of which is a crime, even though 
such officers are not aware that such prop- 
erty was on the premises when the search was 
initiated, 

273 U.S. 28 at 33 (1927). 

Boyd v U.S., 116 U.S. 616 (1886). 
Olmstead v U.S., 277 U.S. 438 (1928). 

. Weeks v U.S., 232 U.S. 383 (1914). 

. Byars v U.S., 273 U.S. 28 (1927); Burdeau 
. McDowell, 256 U.S. 465 (1921). 

. Aldridge v U.S., 67 F2d 956 (C.C.A.10th 
1933). 

7. Fed. R. Crim. P., 41. 

8. U.S. v Bell, 48 F. Supp. 986 (D.C. Cal. 
1943). 

9. GoBart Importing Co. v U.S., 282 U.S. 344 
(1931). 

10. Carroll v U.S., 267 U.S. 132 (1925). 

1l. 9 Cyc Fed. P. Sec 3863 (2nd ed. 1943). 
12. Garske v U.S., 1 F.2d 620 (C.C.A. 8th 


B-12306 


Ane OPwndre 





1924). 

13. U.S. v Li Fat Tong, 152 F.2d 650 (C.C.A. 
2nd 1945). 

14. Agnello v U.S., 269 U.S.°20 (1925). 

15. Hester v U.S., 265 U.S. 57 (1924); Mar- 
tin v U.S., 155 F.2d 503 (C.C.A. Sth 1924). 
16. Silverthorne Lumber Co. v U.S., 251 U. 
S. 385 (1919). 

17. Marron v U.S., 275 U.S. 192 (1927). 

18. Harris v U.S., 67 S.Ct. 1098 (1947). 

19. U.S. v Di Ke, Sup. Ct., Jan. 5, 1948. 
20. U.S. v Novero, 58 F. Supp. 275 (D.C. Mo. 
1944). 

21. Gould v U.S., 255 U.S. 298 (1921). 

22. Amos v U.S., 255 U.S. 313 (1921). 

23. Davis v U.S., 328 U.S. 582 (1946). 

24. U.S. v Sully, 56 F. Supp. 942 (D.C. N.Y. 
1944). 

25. Zap v_U.S., 328 U.S. 624 (1946). 

26. Segurlo v U.S., 275 U.S. 106 (1927). 

27. Kelly v U.S., 61 F.2d 843 (C.C.A. 8th 
1932). 

28. Kosenberg v U.S., 15 F.2d 179 (C.C.A. 
8th 1926). 

29. Alvou v U.S., 33 F2d 467 (C.C.A.9th 1945) 
30. C.M.0. 11, 1929, 11. 

31. C.M.O. 1, 1946, 22. 

32. C.M.O. 11, 1929, 5. 

33. C.M.Os 10, 1922, 12; 11, 1929,1], 

34. C.M.O. 4, 1943, 83. 


TRANSFERS 


CAPTAIN MYRON H. AVERY - from JAG to 
inactive duty. 

CDR LAFAYETTE ROGERS - from ComSix to 
JAG for 15 days Temporary Duty, then to 
ConNavPhil as Legal Officer. 

LCDR RALPH T. MOLONEY - from School of 
Naval Justice, Port Hueneme, to General 
Line School, Monterey. 

LCDR BRUCE M. BARACKMAN - from ONR to 
JAG, under instruction in law. 

LCDR MELVIN A. MILIER - from Board of Re- 
view of Discharges and Dismissals to JAG. 

LT CHARLES C. ROBERTS, JR. - from JAG to 
USS MIDWAY upon arrival NorVa. 

LT JAMES E. KEYS - from NROIC duty, Oregon 
State College, to Moffett Field for duty 
as“Legal Officer, NATS. 

LT ARCHIBALD GRAHAM - from Land and Claims 
Commission, Guam, to ComIwelve for fur-. 
ther assignment by BuPers. 





RELIEF FOR DISBURSING OFFICERS 


By LCDR Handall W. Foster, USN 





The boys with the sandpaper fingers, cold 
eyes and worried look who gave out with the 
cash during the war, can now be excused for 
their financial misgivings and shortcomings 
-- if they can convince the Comptroller Gen- 
eral that they didn’t make off with the pro- 
ceeds. Whether they fell for forgers, ran 
afoul of safe-crackers, lost their way in 
the maze of Manual BuSandA, or foundered in 
the sea of CompGen rulings, the Comptroller 
General is now authorized to square the ac- 
counts of all honest citizens who flew the 
golden eagle during the troubled years. 

Prior to the war relief did not come so 
easily. The money-bags were entrusted only 
to voucher-wise souls who were thoroughly 
schooled in anticipating the innumerable 
reasons that GAO can think of for withhold- 
ing credit in the accounts of a disbursing 
officer. Deliberate and unhurried in compu- 
tation, entry, identification and payment, 
these payroll vigilantes seldom dispensed a 
doubtful dollar. ‘lhere was little need for 
relief except when funds went down with a 
sinking ship or departed the public realm 
under other extraordinary circumstances. 

Relief in those days was drawn from the 
Act of 1] July 1919 (41 Stat. 132; 31 U.S.C. 
105). ‘This Act is permanent legislation de- 
signed to meet the needs of peace time, and 
is accordingly simple and narrow. It touch- 
es only on losses resulting from circum- 
stances beyond a disbursing officer’s con- 
trol. It excuses neither ignorance nor dis- 
obedience of law, regulations or rulings, 
and gives no heed to Pope’s admonition that 
capacity for error is inherent among human 
frailties. The Act indemnifies only when 
an officer is free from fault and negligence 
and so found by SecNav. It affords no re- 
lief when blame attaches to the officer. 

The Act has been further narrowed through 
interpretation and administration. Some 
have entertained the view that any negli- 
gence stays the hand of the Secretary. The 
better view seems to be that relief is not 
precluded unless the negligence is material 
and contributory in some way to the loss. 
Even under the more generous view, however, 
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it is necessary for a disbursing officer to 
prove his case. He is responsible for pub- 
lic funds in his custody and can avoid the 
responsibility only by producing the funds 
or explaining their absence. Uhithout ex- 
planation it must be presumed that he was 
negligent or at fault. The presumption nec- 
essarily prevails in all cases where funds 
are paid out improperly during routine dis- 
bursing under ordinary conditions, unless 
the officer can furnish evidence of circum- 
stances removing the payments from the rou- 
tine category. This rule of evidence has 
generally narrowed the Act to exclude losses 
or deficiencies resulting from routine dis- 
bursements. 

Despite its breadth, the Act satisfied 
ordinary pre-war needs. When wartire ac- 
counts began coming in for settlement, how- 
ever, it became obvious that many honest, 
conscientious disbursing officers were com- 
ing out of the war minus their shirts, un- 
less the relief road was widened. Technical 
omissions and oversights, born more of inex- 
perience than carelessness, were blocking 
the 1919 relief path. Hundreds of lawyers, 
school teachers and others, who were neces- 
sarily shoved on the disbursing line with 
$200,000 in hand, 2 cents worth of disburs- 
ing lore in mind, a copy of BuSandA Manual 
under arm, and a vague idea that the Comp- 
troller General was some civilian official, 
were coming up short under the technical 
eyes of GAO. Many experienced regulars were 
also having their troubles under wartime 
conditions. 

At the instigation of War and Navy De- 
partments, and with the approval of CompGen, 
Congress enacted what. is commonly known as 
the Wartime Relief Act (Public Law 248, 80th 
Cong., Ist Sess., approved 26 July 1947). 

Unlike the 1919 Act, which made SecNav’s 
determinations conclusive, the new measure 
gives the last word to CompGen. That offi- 
cial is authorized to relieve losses or pass 
credit for overpayments, which occurred be- 
tween 8 September 1939 and 1 July 1946, when- 
ever it appears that the losses or trans- 
actions were incurred or made in good faith 
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and were free from fraud or collusion. 

Concerning details, the measure speci fi- 
cally includes disbursing officers, certify- 
ing officers and special disbursing agents 
of both War and Navy Lepartments. FHelief 
comes in two forms. An officer who lost 
funds or substantiating papers may be re- 
leased from accountability or responsibility. 
One who is charged with unauthorized pay- 
ments may be allowed credit for such pay- 
ments if they were made in good faith on 
public account. Cases involving $2500 and 
less are disposed of solely on the determi- 
nation of CompGen. Those involving more than 
$2500 require a recommendation from the ap- 
propriate Secretary setting forth the facts 
and stating that the transaction or loss ap- 
pears to be free from fraud or collusion and 
made or incurred in good faith. A concur- 
ring recommendation by the Attorney General 
is necessary when the amount exceeds $10,000. 
In all cases the CompGen must certify an ap- 
pearance both of good faith and freedom from 
fraud or collusion. 

The 1947 Act is very liberal. it allows 
for error, inexperience and even negligence, 
and disqualifies only for crookedness or 
chicanery. When well analyzed, it requires 
nothing more than good faith. Any disburs- 
ing officer who lost his money honestly is 
entitled to favorable consideration. 

In contrast to the position of the officer 
seeking relief under the 1919 Act, an offi- 
cer invoking the wartime measure is not nec- 
essarily burdened with proof of his case. 
The Act: does not require proof of honesty in 
dealings of a disbursing officer. It merely 
requires that his dealings appear to be free 
from dishonesty. Fraud andbad faith cannot 
be presumed. Such elements enter in only 
when there is evidence of theif existence. 
A case accordingly is. free from these as- 
pects until such evidence is forthcoming. 
The officer, therefore, doesnot begin with a 
presumptive or prima facie case against him. 

Any officer short in his accounts is 
qualified for relief unless something is 
brought forward to disqualify him. If and 
when there is indication or evidence casting 
doubt on the nature of a loss or transaction 
it is of course necessary for the officer to 
produce facts to dispel the doubt. If the 
facts of the shortage give no indication of 
bad faith or wrongdoing, however, the Secre- 
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tary may state and the Comptroller General 
may certify that the loss or transaction ap- 
pears to be free from fraud or collusion, 
and incurred or made in good faith. 

With regard to the operation of the re- 
lief machinery, FuSandA holds the throttle. 
All cases involving $2500 and less are nego- 
tiated directly between BuSandA and GAO, ex- 
cept when there has been a report of deficien- 
cy from CompGen and SecNav invokes relief 
in making reply. Cases involving over $2500 
are prepared by BuSandA, processed through 
JAG for legal aspects, approved and signed 
by SecNav, and forwarded to CompGen. big 
cases with more than $10,000 in the balance 
are routed via the Attorney Ceneral for his 
views as to fraudulent aspects. 

One further word is indicated. The war- 
time relief job must be cleaned up within 
the next year and a half. The legislation 
gives CompGen only a two year lease on the 
relief wand. ‘The healing touch vanishes on 
26 July 1949. In view of the length of the 
waiting line, it appears that the boys who 
tread the mill will have to shake-a-leg. 


ADMIRALTY 


In the February issue of the JAG JOURNAL 
the legal liabilities assumed by the naval 
escort, and the consequent legal liability 
of the United States under the Public Ves- 
sels Act (Act of 3 March 1925, 46 U.S.C.A. 
Sec. 781) were the subject of the Admiralty 
article. The following paragraphs discuss 
the legal liabilities assumed by a Convoy 
Commodore, and of course the liability of 
the United States for his actions as such, 
under the same Act. 

Where the Convoy Commodore is on a vessel 
owned by the United States, ‘it has been as- 
serted that his action or non-action, if it 
allegedly contributed to a:collision, was 
‘‘damages caused by a public. vessel.” None 
of the casesof this type have as yet reached 
the trial stage. There has been, however, 
one decision ‘involving an effort to impute 
to a privately-owned vessel the alleged neg- 
ligence of the Convoy Commodore. This was a 
small coastal convoy where the master of the 
merchant vessel was also the Convoy Commo- 
dore. The District Court in that case (LIL- 
LIAN S. KERR, et al, 1947 A.M.C. 610), held: 
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“Although the CYRUS FIELD is responsible 
for Captain Lelap’s acts in his capacity 
as Master, the ship may not be held lia- 
ble for his failure, if any, in the per- 
formance of his duties as Commodore; that 
is the responsibility of the authority 
which appointed himCommodore. The faults 
charged relate tohis duties as Commodore; 
as Master he neither had the duty nor the 
authority to issue orders to the Masters 
of other shipsto change course and speed. 
The CYRUS FIELD had committed no marine 
tort, and is not liable in ren.” 
A vessel is liable in rem for the acts of 
a compulsory pilot. The CYRUS FIELD litiga- 








tion represented an effort to apply that an- 
alogy to the acts of the Convoy Commouore. 
The distinction lies in the fact that the 
pilot deals with the navigation of the par- 
ticular vessel while the Convoy Commodore 
deals with the management of the convoy. 
The litigation, involving the specific sit- 
uation of the presence of a Convoy Commodore 
on a United States-owned vessel has not yet 
been the subject of decision. 

World War II cases illustrate not only 
the broadening concept of damages caused by 
naval vessels but also nove] and interesting 
legal aspects of the convoy situation. 


FORTHCOMING CMO’s 





(Attention is invited to the tact that 
publication of digests of CMO’s in advance 
of their appearance in official form does 
not make them citable in judicial proceed- 
ings. They are published here for infor- 
mation only. ) 

lle Judge Aavocate General’s opinion hold- 
ing that officers of the Naval Keserve and 
Marine Corps leserve currently on active 
duty are eligible to serve on naval courts 
will be published in the next issue of Ad- 
vance Court Martial Crders. ‘The question 
arose by virtue of the provisions of an act 
of Oct. 6, 1917, and an act of July 25,1947. 
The 1917 statute provided that during time 
of war or national emergency certain of f1- 
cers, while serving with the Navy on active 
duty, were empowered to serve as members of 
naval courts. The 1947 statute provides 
that in the interpretation of the 1917 act, 
the war and national emergency shall be 
deemed to have been terminated on July 25, 
1947. Among the officers enumerated in the 
earlier statute were officers of the Naval 
Heserve Forct, Marine Corps Heserve, Nation- 
al Naval Volunteers and Naval Militia, aad 
the eligibility of officers of the Naval Re- 
serve and Marine Corps Reserve currently on 
active duty, to act as members of naval 
courts was questioned by reasonof that fact. 

The opinion points out that the eligibil- 
ity of these officers is not based on the 
1917 statute, but upon the Articles for the 
Government of the Navy and the Naval heserve 
Act of 1938. Authority for the conclusion 
that the 1917 act does pot apply is based 
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upon the provisions of an act of July 1,1918 
and an act of February 28, 1925, which, in 
effect, terminated the applicability of the 
1917 act to the reserve organizations enumer- 
ated in the préceding paragraph. The 1918 
act repealed all prior laws relating to the 
Naval Militia and the National Naval Volun- 
teers. The 1925 act abolished the Naval He- 
serve Force and the United States Marine 
Corps Keserve, created in their places the 
present Naval HKeserve and Marine Corps Ke- 
serve, and repealed all prior laws or parts 
of laws relating to the organizations there- 
by abolished. 

The pertinent’ prov*sions of the applica- 
ble statutes are Articles 27, 39 and 46(b) 
of the Articles for the Government of the 
Navy and Articles 2 and 7 of the Naval He- 
serve Act of 1938. It was held that under 
these statutes, officers of the Naval Re- 
serve and Marine Corps Reserve, currently 
on active duty, are eligible for membership 
in naval courts. Initially, it is pointed 
out that the cited Articles for the Govern- 
ment of the Navy, which refertothe member- 
ship of general courts martial, summary 
courts martial and deck courts, respectively, 
do not. restrict membership to officers of 
the regular Navy or Marine Corps. Addition- 
al support for the conclusion that reserve 
officers on active duty are eligible for 
membership in such courts is found in sec- 
tion 2 of the Naval Heserve Act, which pro- 
vides, in effect, that the statute shall 
apply to the Marine Corps Heserve, and sec- 
tion 7, which provides, in effect, that com- 
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missioned officers of the Naval Keserve when 
on active duty shall be deemed to be “ quali- 
fied for all general service.” It is point- 
ed out that by practice of long standing, 
the duty of acting as a member of a naval 
court has been considered as an incident of 
“veneral service.” 





Another question presented to the Judge 
Advocate General involved the construction 
of an officer’s orders which placed him in a 
waiting status pending retirement proceed- 
ings, but provided for his rglease from ac- 
tive duty onaspecified date. he specified 
date occurred prior to the completion of 
the retirement proceedings, and the Judge 
Advocate General’s opinion was requested 
with respect to the ofticer’s right, under 
these orders, to active duty pay and allow- 
ances for the period between the aate speci- 
fied for his release fron active duty and 
the actual date of his release. 

lhe officer involvea haa requested re- 
tirement upon completion of 30 years’ serv- 
ice. Pursuant to this request, orders were 
issued to him in September 1946 placing him 
in a waiting status pending, retirement, and 
specified January 1, 1947, as the date for 
his release from active duty. In Lecember 
1946 the Secretary ot the Navy, upon the 
reconmendation of the Pureau of Medicine and 
Surgery, ordered the officer before a naval 
retiring board. Appropriate oraers to this 
effect were issued by the Secretary. ‘he 
prior orders were canceled, but the same 
date for his release to inactive duty was 
retained. In February 1947, the board found 
the officer not entitled to disability re- 
tirement, whereupon a correction of the 
Secretary’s orders purporting to change the 
release from active duty cate of January 1] 
to March 1 was issued by the Bureau of Naval 
Personnel. ‘lhe validity of this procedure 
and the pay status of the officer involved 
were questioned by the Fureau of Supplies 
and Accounts. 

lhe Judge Advocate General held that 
there was no error in either the September 
or Lecember orders, and that, in consequence 
correction of those orders was an inappro- 
priate proceaure. It was pointed out that 
a modification of the orders might have been 
desirable in view of the changed circum- 
stances, but was not necessary, and that the 
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question submitted to the Judge Advocate 
Ceneral involved merely the construction of 
the provisions of the Lecember orders issued 
by the Secretary. lhe failure to complete 
the retirement proceedings prior to January 
1 created, as stated in the opinion, an an- 
biguity in the provisions of the December 
orders. ‘lhe same rules of construction ap- 
ply as in resolving ambiguities in statutes. 
Where the provisions of one portion of an 
instrument are inconsistent with a more spe- 
cific provision in another portion of the 
same instrument, the latter controls, unless 
the instrument, in its entirety, shows a 
contrary intention. It was held that, in 
this instance, such a contrary intention was 
manifest. ‘This conclusion is based upon the 
premise that the ,urpose of the orders in 
question was to process the officer for re- 
tirement, and that his release to inactive 
duty -was but an incident of this process. 
The opinion also points out that the provi- 
sion for the officer’s release from active 
duty on January ] became invalad as a matter 
of law upon the failure of the retirement 
proceedings to have been completed by that 
date, as the Secretary did not have the 
authority to separate the officer from ac- 
tive service without the approval of the Pres- 
ident. It was concluded, therefore, that 
the Lecember orders were effective to place 
the officer in a waiting status until he was 
entitled, under those orders, to active duty 
pay and allowances until the date of his re- 
tirement. 





Another opinion involves the liability of 
an officer to the Government resulting from 
the Government’s erroneous payment of allow- 
ances. ‘lhe officer involved registered an 
allotment in 194] for the purpose of provid- 
ing support for his wife. The funds were to 
be, sent direct to a bank tor deposit in a 
joint account. In 1944, he duly requested 
that the allotment be stopped. Simul tane- 
ously, he registered a new allotment, desig- 
nated as savings, in a different amount in 
favor of the same bank for deposit in the 
same account. ‘Through error the earlier al- 
lotment was not stopped until 1947, when the 
error was discovered by the Government. In 
the interim, the otficer’s pay accounts re- 
flected the situation which would have ex- 
isted had the earlier allotment, in fact, 
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.been stopped. 


trom a statement submitted by 
the officer after the discovery of the error, 


and which was not controverted in any partic- 
ular, it appeared that at no time during 
the period in question did the officer have 
any knowledge or suspicion that the earlier 
allotment had not been stopped. In 1943, ac- 
cording to the statement, the officer and his 
wife agreed to a divorce. Ihe divorce pro- 
ceedings were to be commenced at the end of 
the war. ‘The officer informed his wife in 
1943 that he would not use the joint account 
thereafter. He did not utilize it after 
that time, and during the entire period in 
question the bank statements were submitted 
to his wife. ‘Ihe divorce action has been 
instituted by the wife and is currently pend- 
ing. Upon being apprised of the error in 
the accounts, the officer ascertained from 
his wife that she hau written to him con- 
cerning the bank’s receipt of two allotments 
(a communication which he never received). 
I'e was informed that there were no funus 
currently in the account, and that his wife 
had no funds with which to make good the 
overpayment, 

The Judge Advocate Ceneral held that the 
officer should not be charged with the 
amount of the overpayment. In the course of 
the opinion, which discusses the principles 
upon which actions tor erroneous overpay- 
ments are based, together with some of the 
leading cases on the subject, it is pointed 
out that the Government’s right of recovery, 
if any, is founded upon a quasi-contractual 
relationship created by the overpayment and 
rests upon the principle of unjust enrich- 
ment. It is noted that such actions are 
subject to equitable defenses. The accept- 
ance by the courts of the defense of a 
change of position by a defendant, based 
upon a payment which he rightfully thought 
to be his, and which has resulted in circum- 
stances where the repayment of the funds 
effect inequities, is cited as illustrative. 
It was held that the same equitable consid- 
erations should apply in the instant case, 
as the officer involved received no personal 
advantage and no unjustified personal en- 
richment. ‘he fact that title to the funds 
vested in him momentarily was held not to be 
conclusive. In response to the argument 
that the funds were used by the wife, that 
the officer was responsible for her support, 
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and that, in consequence, the use of the 
funds should be chargeable to him, the opin- 
ion cites the case of Melville v. United 
States, 23 Ct.Cl.74. In that case, during 
an officer’s absence at sea, the allotment 
to his wife was increased by order of the 
Secretary. lhe officer sued to recover the 
amount withheld. The Government defended 
on the ground that the payment was for the 
purpose of the support of the wite, that the 
officer was liable for his wife’s debts, and 
that she, therefore, was an agent to receive 
the payment. ‘he court rejectea the Covern- 
ment’s defense. ‘lhe opinion points out that 
the instant case presents an even stronger 
argument for the officer concerned in view 
of the tact that the payment was made in 
error. 

It is noted in conclusion that even had 
the Judge Advocate General held otherwise 
the officer’s pay could not be checked, as 
involuntary checkages are permitted only 
under the act of May 26, 1936, under which, 
as construed by the Comptroller General, re- 
sort may Le had to checkage only after a 
credit has Leen disallowed Ly the General Ac- 
counting Office. The recoru in the instant 
case revealed no such disallowance. 


CAPTAIN AND KING 





When we enumerate the horrors of war, we 
often neglect to count that span of years 
which inevitably follows a war, during which 
we review the lessons learned and lay plans 
to avoid the errors we have uncovered. Even 
victorious forces find the period onerous, 
since the achievements “were only to be ex- 
pected”, and call for little gloating; while 
the errors generally turn out to be minor 
stupidities which, though avoidable, have 
costly price-tags attached. It would be in- 
teresting to know what pungent monosyl lable 
General Sherman used to define the like pe- 
riod after the Civil War. 

The Commanding Officer of a naval vessel 
always has been both Captain and King, so 
far as routine mast punishments are concerned. 
Occasionally this authority will extend 
to Summary Courts, as well. This is as it 
should be, since prompt discipline is the 
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key to prompt obedience, and obedience to 
orders as a team is the key to victory. It 
is keyed to the “team spirit” which al] 
American men learn in their schoo] days. In 
consequence the system has worked well in 
our Navy, whose Captains and Kings not only 
are themselves schooled in the tradition of 
fair play and teamwork but are guided by pre- 
cept and regulation to discipline justly and 
wisely. 

Review of the war years just past shows 
that discipline and mast punishments were, 
as a rule, handled with the same fairness 
and restraint which marked the peacetime 
years. The errors committed were minor, a- 
voidable blunders which have no real stature 
compared with the magnitude of the task ac- 
complished. Without detracting for a single 
moment from the glorious record of achieve- 
ment established by the small-ship skippers, 
haste and*inexperience were behind most of 
the mistakes. Some of the best and stoutest 
hearted skippers went to sea as Captain and 
King with three months’ training for the job 
of Captain and few-enough years of experi- 
ence even as Subject. 

Comdr. William J. Bivens, of the General 
Line School, invites our attention to one 
glaring example of how lack of knowledge can 
work an injustice. The case he cites was 
reported to the service for guidance in CMO 
3,1943, 112, careful study of which is here- 
by recommended. In brief, a commanding of- 
ficer, in his action on the sentence of a 
Summary Court Martial, decreed that the “ re- 
duced rations” which were part of a period 
of confinement should consist of a certain 
quantity of bread and unlimited water, and 
that the “full ration every third day” 
should consist only of the noon meal as 
served to the crew. Py the time the record 
reached the JAG (the commanding officer be- 
ing ISIC, as well), the man had served his 
illegal sentence. After noting the illegal- 
ity SecNav defined both “ reduced rations” 
and “a full ration”, and to compensate in 
some degree for the illegality remitted the 
loss of pay which also was involved. 

The foregoing case isa rarity in the rec- 
ords of Naval justice. Not so rare, how- 
ever, are instances observed in which com- 
manding officers have added punishment to 
punishment by decreeing that men who have 
extra duties to perform will have no liberty 
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until the extra duty punishment has been 

completed. This practice, while not actu- 

ally widespread, recently was the basis for 
an opinion requested of the JAG by the Chief 

Naval Personnel, cited in part below. When 

recommendations are adopted appropriate au- 

thority undoubtedly will promulgate an of fi- 
cial directive to eliminate this apparent 

“hangover” from the hectic war years. Per- 

tinent portions of the opinion, dated 16 

January 1948, follows: 

“The questions raised in the enclosures 
are answered as follows: 

(a) The scope and effect of Article D-7027 
(2) Bureau of Naval Personnel Manual up- 
on the power of commanders to award “NDe- 
privation of liberty on shore” as a mast 
punishment. 

The power of a commander to inflict the 
punishment of “Deprivation of liberty on 
shore”, is stated in Article 24, A.G.N., 
which reads in part as follows: ‘No com- 
mander of a vessel shall inflict *** or 
cause to be inflicted *** for a single 
offense, or at any one time, any other 
than one of the following punishments, 
namely: Fifth. Deprivation of liberty 
on shore. Sixth. Extra duties.’ 
Article L-7027 (2) BuPers Manual reads 
as follows: ‘Unless the exigencies of 
the service or the unhealthfulness of 
the port prevent, no person shall be de- 
prived of liberty on shore for more than 
12 days, unless he be confined by a sen- 
tence of a court-martial, or under ar- 
rest for trial or his usual conduct on 
shore be discreditable to the service. 
Attention is invited to United States 
Navy Regulations, 1920, Articles 1319(2) 
and 1731(1). 

This Article of the Bureau of Naval Per- 
sonnel Manual is intended as a limita- 
tion on the power of the commanding of- 
ficer to inflict punishment pursuant to 
the provisions of Article 24, A.G.N. It 
permits unlimited suspension or depriva- 
tion of liberty on shore under condi- 
tions of unhealthfulness of a port or 
due to exigencies of the service. Gen- 
erally, this suspension is regulated by 
the provisions of Articles 1312(2) and 
1731(1), U.S. Navy Regulations, 1920. 
All other deprivations of liberty which 
may exceed twelve days, specifically 
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provided for in Article ])-7027(2), are 
based upon (1) confinement by sentence 
of court martial, (2) arrest for trial, 
and (3) conduct on shore which is dis- 
creditable to the service. The only 
other basis remaining for depriving a 
nerson of liberty is as a punishment by 
the commanding officer for an offensc 
committed, .as provided for by Articles 
94 and 25 A.G.N. Since deprivation of 
liberty as a mast punishment is not spe- 
cifically excepted, it must be deemed to 
be subject to the twelve-day limitation. 
Any other interpretation would result in 
no provision being made for any |imita- 
tion whatsoever, and would leave this 
Article meaningless. The Judge Advocate 
General is of the opinion that Article 
D-7027(2), Pureau of Naval Personnel 
Vanual, indicates an intention to limit 
mast punishment as to deprivation of lib- 
erty on shore to twelve days, and thus 
is in effect a limitation upon tie con- 
manding officer in the same manner as 
Naval Courts and Boards, sec. 457, lim- 
its punishments by courts martial. 

The limitation of hours of extra duty 





that the commanding officer is author- 
ized to impose at mast. 








“Extra duties” 1s one of the punishments 
to which the conmanding officer's inher- 
ent power to punish is limited by Arti- 
cle 24, A.G.N. There is no time limita- 
tion upon this punishment in the arti- 
cle, in any other provision of law, nor 
is there a departmental administrative 
limitation in this regard. The command- 
ing officer is the judge of degree of 
punishment; however, at the same time he 
is bound never to inflict any severer 
punishment than he conscientiously be- 
lieves to be necessary to maintain dis- 
cipline and due subordination in his 
ships. L.R.N.A. 1921, p. 1003, citing 
Dinsman v Wilkes (Dist. Col. 1851) 12 
Yow. 390, 13 L. Ed. 1036. 

The status of men as regards restriction 
during the period they are performing 
extra duty as a mast punishment awarded 
by a commanding officer, when such re- 
striction is not a part of the punish- 
ment as awarded. 

The word “restriction”, as here used, is 
presumed to mean “Deprivation of liberty 























on shore”. Under Art. 24, A.G.N., “Le- 
privation of liberty on shore” and “Ex- 
tra duties” are set forth as separate 
and distinct punishments. This article 

indicates that a commander may inflict 
only one of them for a single offense, 
or at any one time; and, if the punish- 
ment of “Extra duties” is awarded, the 
punishment of “[ privation of liberty on 
shore” may not be inflicted. Cf. C.M.O. 
6, 1945, 241; 1, 1943, 135. 
In view of the foregoing, the Judge Ad- 
vocate General is of the opinion that a 
person under punishment of extra duty, 
as a result of commanding officer’s mast 
may not be deprived of liberty during 
the period of days over which the extra 
duty extends. Such person should not be 
denied liberty if, upon completion of 
extra duty for a particular day, a pe- 
riod of liberty according to the regular 
liberty schedule of the command remains 
available to him on that day.” 

It may be observed with satisfaction by 
all who are proud of the Navy's record in 
the field of justice that these evils, when 
they arise, are dealt with on the higher 
levels of authority. The files of this of- 
fice include letters and dispatches to indi- 
vidual commanders, advising them to discon- 
tinue improper precedures, and it may not be 
doubted that the same is true of BuPers 
when irregularities in service record en- 
tries of mast punishments were noted. When 
irregularities show any trend toward becom- 
ing widespread practices, the service as a 
whole will be warned to “cease and desist”. 
SetNav and the Bureau and Office Chiefs re- 
main members of a strong Regency to insure 
able government by the Navy’s Kings. 





Among the transfers listed in this 
issue appears the name of Captain Aiyron 
li. Avery, USNR, released to inactive 
duty. The Admiralty Section of the JAG 
Office continues under his able guidance, 
however. He has been retained by the 
Navy Department in civilian status as 
Admiralty Counsel, Navy Department. The 
change of destgnatton from Chief 
Admiralty Officer should be noted for 
use in correspondence. 














